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DEPARTMENT  OF  EDUCATION 
Office  of  the  Secretary 
45  CFR  Part  100b 

Participation  of  ChHdren  Enrolled  in 
Private  Schools 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  Education  Division  General 
Administrative  Regulations  (EDGAR)  to 
clarify  this  Department's  policy 
regarding  the  participation  of  students 
enrolled  in  private  schools.  The  program 
under  Title  I  of  ESEA  is  currently 
involved  in  a  rulemaking  proceeding. 

The  experience  under  this  program  and 
the  information  gained  from  its 
rulemaking  proceeding  indicate  that 
there  is  a  need  to  clarify  this 
Department's  general  policy  regarding 
participation  by  private  school  children. 

This  document  accordingly  proposes 
to  clarify  the  general  policy  by 
amending  EDGAR  on  participation  by 
students  enrolled  in  private  schools. 
date:  Comments  must  be  received  on  or 
before  August  11, 1980. 

ADDRESS:  Comments  must  be  submitted 
to  Mr.  Fred  Hundemer,  Department  of 
Education,  400  Maryland  Ave.,  SW., 
(ROB-3.  Room  5680),  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Hundemer.  Telephone  (202) 
245-8604. 

SUPPLEMENTARY  INFORMATION: 

Changes  to  the  Regulations  for 
Participation  by  Private  Schoolchildren 

The  proposed  amendments  to  the 
regulations  on  the  participation  of 
students  enrolled  in  private  schools  are 
listed  below.  The  changes  to  the 
regulations  in  45  CFR  Part  100b  affect 
State  administered  programs  that  are 
subject  to  requirements  that  private 
school  children  participate.  ^GAR 
contains  a  cross  reference  in  45  CFR 
lOOa.650  that  adopts  these  regulations 
for  the  direct  grant  programs  that 
require  participation  by  private  school 
children.  Therefore,  a  grantee  under  a 
direct  grant  program  that  is  covered  by 
the  EDGAR  regulations  for  private 
school  children  would  comply  with 
these  new  requirements  in  Part  100b. 

1.  The  Secretary  proposes  to  amend 
§  lOOb.652  to  encourage  subgrantees  to 
consult  with  representatives  of  students 
enrolled  in  private  schools  regarding  the 
selection  and  placement  of  personnel 
who  are  paid  with  program  funds.  The 
Secretary  also  proposes  to  amend 


§  lOOb.659  by  inserting  a  paragraph  that 
makes  it  clear  that  a  subgrantee  is  solely 
responsible  for  the  selection  and 
placement  of  these  personnel. 

2.  The  Secretary  proposes  to  amend 

§  lOOb.655  to  ensure  that  private  school 
students  are  not  denied  comparable 
educational  benebts.  The  regulations 
would  exclude  excessive  overhead 
expenditures  in  the  computation  of  the 
average  amount  of  funds  spent  on 
program  benefits.  This  proposed 
amendment  does  not  prohibit  the  use  of 
funds  for  these  overhead  expenditures. 
But  a  subgrantee  may  not  include  these 
expenditures  in  the  computation  of  the 
average  amount  that  it  uses  to  provide 
program  benefits  to  students. 

3.  The  Secretary  proposes  to  delete 
the  word  “normally”  from  §  lOOb.659. 

The  use  of  this  word  introduces  too 
much  subjectivity  into  the  determination 
of  whether  a  subgrantee  may  use  public 
school  personnel  at  private  school 
facilities. 

4.  The  Secretary  proposes  to  amend 

§  lOOb.661  to  clarify  the  limitation  on  the 
use  of  equipment  and  supplies. 

Comments 

Please  send  your  comments  on  these 
revisions  to  the  address  speciBed  at  the 
beginning  of  this  document.  In  making 
your  comments,  please  use  the  following 
guidelines: 

1.  Identify  each  section  in  these 
proposed  regulations  on  which  you  want 
to  comment. 

2.  For  each  of  these  sections,  explain 
what  you  like  or  dislike  about  the 
section.  Is  the  policy  expressed  in  the 
section  a  good  policy  or  a  poor  policy? 
Why  do  you  think  so? 

3.  If  you  believe  that  a  section  needs 
to  be  changed,  explain  what  you  want 
done  and  explain  vvhy  your  change 
would  improve  the  proposed 
regulations. 

All  comments  will  be  available  for 
public  inspection  at  the  address  at  the 
beginning  of  this  preamble  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

The  reader  will  find  a  citation  of 
statutory  of  other  legal  authority  in 
parenthesis  after  each  substantive 
provision  of  these  proposed  regulations. 

Dated:  June  2, 1980. 

Shiriey  M.  Hufstedler, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  45  of  the  Code  of  Federal 
Regulations  as  indicated  in  the  following 
numbered  paragraphs  (the  entire 
sections  containing  the  revised  language 
are  included  for  the  reader's  benefit): 


1.  Section  lOOb.652  is  revised  to  read 
as  follows: 

§  ICOb.652  Consultation  with 
representatives  of  private  school  students. 

(a)  An  applicant  for  a  subgrant  shall 
consult  with  appropriate  representatives 
of  students  enrolled  in  private  schools 
during  all  phases  of  the  development 
and  design  of  the  project  covered  by  the 
application,  including  consideration  of — 

(1)  Which  children  will  receive 
benefts  under  the  project; 

(2) .How  the  children's  needs  will  be 
identified; 

(3)  What  benefits  will  be  provided; 

(4)  How  the  benefts  will  be  provided, 
including  the  selection  and  placement  of 
personnel  who  are  paid  with  program 
funds;  and 

(5)  How  the  project  will  be  evaluated. 

(b)  A  subgrantee  shall  consult  with 
appropriate  representatives  of  students 
enrolled  in  private  schools  before  the 
subgrantee  makes  any  decision  that 
affects  the  opportunities  of  those 
students  to  participate  in  the  project. 

(c)  The  applicant  or  subgrantee  shall 
give  the  appropriate  reprsentatives  a 
genuine  opportunity  to  express  their 
views  regarding  each  matter  subject  to 
the  consultation  requirements  in  this 
section. 

(20  U.S.C.  1221e-3(a)(l)) 

2.  Section  lOOb.655  is  revised  to  read 
as  follows: 

§  IOOb.655  Level  of  expenditures  for 
students  enrolled  in  private  schools. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  a  subgrantee  shall  spend  the 
same  average  amount  of  program  funds 
on — 

(1)  A  student  enrolled  in  a  private 
school  who  receives  benefits  under  the 
program;  and 

(2)  A  student  enrolled  in  a  public 
school  who  receives  benefits  under  the 
program. 

(b) (1)  The  subgrantee  shall  spend  a 
different  average  amount  on  program 
benefits  for  a  student  enrolled  in  a 
private  school  if  the  average  cost  of 
meeting  the  needs  of  that  student  is 
different  from  the  average  cost  of 
meeting  the  needs  of  a  student  enrolled 
in  a  public  school. 

(2)  For  the  purposes  of  this  section, 
“average  amount”  consists  of 
expenditures  for — 

(i)  Instructional  services,  excluding 
salary  increments  based  on  length  of 
service;  and 

(ii)  Support  services,  excluding 
expenditures  for  general  administration 
and  transportation. 

(20  U.S.C.  1221e-3(a){l)) 
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3.  Section  lOOb.658  is  revised  to  read 
as  follows: 

§  100b.6S9  Use  of  schoool  personnel. 

(a)  A  subgrantee  may  use  program 
funds  to  make  public  personnel 
available  in  other  than  public 
facilities — 

(1)  To  the  extent  necessary  to  provide 
equitable  program  benefits  designed  for 
students  enrolled  in  a  private  school; 
and 

(2)  If  those  benefits  are  not  provided 
by  the  private  school. 

(b)  A  subgrantee  may  use  program 
funds  to  pay  for  the  services  of  an 
employee  of  a  private  school  if — 

(1)  The  employee  performs  the 
services  outside  of  his  or  her  regular 
hours  of  duty;  and 

(2)  The  employee  performs  the 
services  under  public  supervision  and 
control. 

(c)  A  subgrantee  shall  select  and 
place  personnel  who  are  paid  with 
program  funds. 

(20  U.S.C.  1221e-3(a)(l)) 

§  100b.660  [Reserved] 

4.  Section  lOOb.660  is  incorporated 
into  §  lOOb.659  and  §  lOOb.660  is 
reserved. 

5.  Section  lOOb.661  is  revised  to  read 
as  follows; 

§  100b.661  Equipment  and  supplies. 

(a)  If  a  program  statute  requires  a 
public  agency  to  keep  title  to  and 
exercise  continuing  administrative 
control  of  all  equipment  and  supplies 
that  the  subgrantee  acquires  with 
program  funds,  paragraphs  (b),  (c)  and 

(d)  of  this  section  apply.  This  public 
agency  is  usually  the  subgrantee. 

(b)  The  subgrantee  may  place 
equipment  and  supplies  in  a  private 
school  for  the  period  of  time  needed  for 
the  project. 

(c)  The  subgrantee  shall  ensure  that 
the  equipment  or  supplies  placed  in  a 
private  school — 

(1)  Are  used  only  for  the  purposes  of 
the  project; 

(2)  Can  be  removed  from  the  private 
school  without  remodeling  the  private 
school  facilities;  and 

(3)  Are  not  designed  for  religious 
worship  or  instruction. 

Cross-reference.  See  45  CFR  74.140 
Equipment  management  requirements. 

(d)  The  subgrantee  shall  remove 
equipment  or  supplies  from  a  private 
school  if — 

(1)  The  equipment  or  supplies  are  no 
longer  needed  for  the  purposes  of  the 
project;  or 


(2)  Removal  is  necessary  to  avoid  use 
of  the  equipment  or  supplies  for  other 
than  project  purposes. 

(20  U.S.C.  1221e-3(a)(l)) 

[FR  Doc.  60-17S32  Filed  6-10-60;  8:46  an) 
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